JOHN WHITMIRE
Dhgtrict 75
PO Bov 12058
Austin, Tesas 7871
iS5 4640115

SPECIAL SUBDOMITTTER ON

CONGAESLIONAL DISTH 8

724 Wes! 19th
Houston. Texas 77008
17131 BRG.BT

September 27, 1991

The Honorable Dan Morales QQ B Q~O (() RECE’VED

Attorney General w3 09
Supreme Court Building
P. 0. Box 12548 . Opinion Committaa

Austin, Texas 78711 :
Dear General Morales:

This is to request an Attorney General Opinion regarding the relation—
ship between SB 2 and HB 7 of the 2nd Called Special Session. There is
disagreement regarding an administrative proceeding currently pending
before the Texas Department of Health as to whether the Texas Water Com-
mission or the Texas Department of Health has jurisdiction to hear the
proceedings. The subject matter is an application for a license to dis-
pose of radicactive material. As proposed, SB 2 appears to immediately
transfer the license application procedures to the Texas Water Commis-
sion. On the other hand, HB 7, which was enacted and came into effect
saretime after SB 2, appears to retain all hearing procedures with the
Texas Department of Health.

+ I ask for an Attorney General's Opinion to be issued resclving this mat-
ter for the immediate needs of the application in comnection with pro-
posed License No. L04336. The question presented is as follows:

"Is the hearing procedure for pending applications to license ra-

diocactive disposal sites retained with the Texas Department of

Health, or is such now transferred to the Texas Water Cammission if

the application was pending on the effective date of SB 22"
Enclosed please find a memorandum with related comments. Please contact
me if you require additional information.

Sincerely,

WHITMIRE CCOMPANIED BY ENCLOSURES —
A FILED SEPARATELY

/dnl

Enclosure
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NEMORANDUM REGARDING THE NBEED FOR AN
ATTORNEY GENERAL'S OPINION
ON THE TRANSFER OF RESPONSIBILITY OVER RADIOCACTIVE WASTEBS
FROM THE TEKAS DEPARTMENT OF HEALTH TO THE TEXAS WATER COMMISSION

EUMMARY

Puring the first apecial session of the 72nd Lagislative
Session, the Laglslature paseed two bills related to the
requlator¥ authority over the dispoasal of radicactive materials.
Senate Blll 2 and House Bill 7 both tranafar this authority from
the Texas Department of Health to the Texas Water Commission. 8B
2 made the tranafer effective immediately upen the signatura of

the OGovernor (Avgust 12 1991). HB 7 made the tranwfer effective
March 1, 1§93, -

While HE 7 was the later passed hill, SB 2 {nvolves a more
specific and detatled expresgion of the Legislature’s intent. Tha
issue ig, therefors, which act determines the transfer date.

SUMMARY OF 8B 2 AND MB 7

Prior €& the Summer &f 1991, Chapter 401 of the Texas Health
and safety Code, together with Jections 361,13 snd 361.18
telating to hazardous waste) made it very cleaxr that, unless the
- radicactive waste materials included “hazardous" constituents,
the Texas Department of Health (TDH) had the exclusive
juzisdiction and responeibllity to regulate any disposel
practicea for the matarials.

8B 2 was passed in late July, 1951 by the Texas Legislature
to reorganize ths environmental agencies in the state. This act
crestes & Texas Natural Rescurees Conservation Commizmion (TNRCE)
beginning September 1, 1993, Over the next faw ysars, megt of
the jurisdiatiscn of TDH over environmental issues and all of the
Jurisdliotion ¢f the Texkas Alr Contral Board (TACB} will be
conaclidated with shat of the IWC into the TNRCC, Until

September 1, 1883, any authority tranasferred %o the TNRCC will be
managed by TWC. , :

8ection 1.050 {part of Azrticle 1 of &8 2} amends Chapter
401, Health and Salety Code, by adding a new Subghapter K. This
subchapter transfe¥s all regulatory and licensing Jurisdiction
over the diaposal of radicactive subatantss to TWC. (A copy of
Section 1.050 is attached as Exhibit 1.)

Secticn 1.088 of AB 2 establizhes the sffective date for the
:ransfers of most of the anvironmental pregrams of TDH to TWC as
»€ March 1, 1992. 2t specifically lists all transfarred progrsmi
woapt that dealing with disposal of radicactive materials.

L stion 1.0B8 4s attached ay Exhibit 2.)




As origlnally drafted and as approved dy the House
Environmental Affairs Committee, dispomal of radicaotive
materials wag included in Section 1.088. (This versicn of
Section 1.08% is attached ax Exhibit 3.) Repragentative
Saunders, tha House sponsor of 58 2, however, offered an
amsndment on the House floor that removed the disposal of

radicactive matarials from Seoction 1.088. (Sae Exhibit 4.) The
 amendmant was adepted. .

wWith the Magoh 1, 1992 date no longer the effective tate for
the transfer, other sections of the bill must be examined,
Saction 1.063 of BB 2 states, "This arsicle (Artiole i) takes
effaot on the aarliest date allowed undey Article III, Saation
38, of the Texas Constitution." {Seation 1.063 is attached as
Exhibit 5.) The Conatitution allews immediate effect of laws
that state that thay ghall be effactive immediately and that pass
with at least 2/38 vote of sach House, :

88 ¢ passed with 2/3s voie of each House and, therefcre,
hecame effeoctive on August 12th when signed by the Governer.
Auguzt 12th is, thersfore, the date ¢f the transfer of the
autherity over the disposal of radioactive materials to TWC.

House Bill 7 then createx the complication. 1t was passed
on August 9, 1991, but was not signed until the end of August.
HB 7 relates to the reorganisation of the Texas Department of
Health, and it picked up the transfer language from 88 2. The
amandment that was made in SB 2 for the immediate effective date
for the transfer of jurisdiction over the disposal of radicsotlve
materials was not, however, made in ¥B 7. Thus, Sestion 1,09 of
HB 7 states that the environmental programs of TDH, including

that program lnvolving the disposal of radicactive materlal,
transfar on March 1, 1992, (See Exhibiv 6.)

ANALYERIE

Senate Blll 2 wag in sffect updn the signing by tWe Governor
on August 12, 1991, At that time, TDH'a authority over the
digposal of radiosctive materials legally transferred go TWC,

The issus is, therefore, what is the affeat of 53 7, which did
- not become law until the snd of August,

Under the gonnrnl rule, the specific legislation ¢ontrols
over the general lagislatisn, and, therefore, 5B 2 would appear
to detarmine the effective data. 68 2 is clearly the more
specific azt relating te the authority over the disposml of
radicactive materialas, Furthar, the House floor amendment ia a
very spacific action that clearly indicates sthat the Legislature
intenQed to make the transfor effective immaediacely,

In addlicion, eince the transfer had already cccuyred when HB
7 became law, HB 7 should be read as surplusage. Thete was
nothing to transfer from TDH to TWC when KB 7 became effective,
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The Cods Construetion Aot provides soms additional guidance,
Section 311.023 glives general rulas for a court to follow.
Basically, & court should try to construe the laws conslstent
with what maRes sense.

\ Section 311.025 alao provides guldancea when two laws are
"irreconeilahle.”" This Bedtioh first dizects anh atteampt ¢o
harmenize any conflicts. If that 48 not possible, tha latast
bill to be enactad pravailsg.: : '

The present case is not one where there is a confliokt, much
less an irregoneilable conflice, The Legiglature 4did net
transfer TDH's authority to TWC in one Bill and to anothar aAgenay
in another bill. The bille do the same thing; the only quastion
is timing. Tha bills can ba reconcilad sinae the goal of the
tranafsr in BB 7 is accomplished with the transfer on or before
Maran 1, 1992.

Furthar, Saction 311.003 of the Code Congtrugtion Act states
that the Aot 18 to be used to clarify "common situatiens.” A
common situation under Section 311.025 would be whare two bills
ware passzed, both hecoming sffective on September 1st of the vear
of pagsage of the billa, The lutcrlgassud hy both housas might
then need to oontrol any irrsconeilaple conflictx. The prement
case ia not a commen mituation.

In the present case, the specilis act of the House floor
amendment to 8B 2 15 the clearegt indication of the Legislature's
intent. HB 7 did not involva any debate on the transfay to the
TWC. That act carrisd along the languags of the original sB 2.

The Legislature simply forgot to change HB 7 in the crush of the
Special Session.

CONCLUSION

SB 2 detarmines the effective date of the transfer of
authority over the disposal of radiocactive materials. Tha
tranafey from TDH to TWC ocourred on August 12, 1991,
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